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» Court from the way in which the Court has construed analagou: 

sections of the Internal Revenue Code in Slutsky and ‘White. 
None of the cases relied on by the government in : 
’ the District Court stpports the imposition of consecutive 
Sentences’ in the present case (A 25, A 26). Both Swepston v. 
United States, 289 F. 2a 166 (6th Cir. 1961) and United 
States va. Wertheimer, 434 F.2d 1004 (24 Cir. 1979) simply 
i upheld the permissibility of consecutive sentences for 
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in separate counts of the same indictment. Neither case 
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dealt with consecutive sentences for violations 


§§287 and any other statute. 
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orincipal case relied on by the government, uphels 


sentences under separate statutes requlating possession of 


heroin. Tne Court quoting in “part from its own Language 


in Gore v. 


States, 


indictment in Gore involved: 


violations of three separate 

fenses created by Congress at three 

parate times. [Phis] indicated a 

lear and continuing purpose on its 
part of dealing more and more strictly 
with, and seeking to throttle more and 
more by different legal devices, the 

: traffic in narcotics.” 
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The fact that the aggregate prison sentences imposed on Counts 


and 2 do not exceed the maximum penalty permitted under Count 


Ths 


1 has no bearing on the result required on this 
sentence on Count 2 must be wholly vacated and } Fendant 
may not be resentenced to any increased penalty on Ls 
tinited States v. Sacco, 367 F. 2d 366 ia 20 Car 1966) 
Accord, United States v. Turner, 518 F. 2 HG 1975) 
Chandler v. United States, 468 F. 
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institution for a pattad of SIX (4) MONTHS, 

nee ntence of imprisonment is hereby suspen led, 

Probation for a period of PIGHTEEN (18) MONTH 

order of this Court. TWO (2) YEARS on COUNT 

ibe confined in a jail type institution for 

sxecution of the remainder of the sentence 


ntence on COUNT #2 is to run morreeigrenrd JESLY sentence 
poresait to Title 18, United States Code, Sec ee 3651. The 
surrender on August 20, 1976 = 0: 30 A.M. Part I count aces 


lia placed on Probation for a period of ONE (1) DAY on COUNT 


commence upon the Deft's release from prison after service of 
limprisonment im pldedecsaaassCARTER, J. 
Pilea Deft's affdvt & Notice of Motion for reduction of sentence 
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Fld Govt's affid in opposition to deft's motion to reduce sentence 
Fld memo end on motion fld 8-l-76 - Motion denied so ordered Carter,J. M/N 


9-23-76 Fld Deft's Motion for vacation of sentence pur to FRCrP 
#35...ret 10-1-76-10Am 
19 33-76 Fld Deft's memo in support of its motion to vacate. 
-~14-76 Filed Govt's Memorandum of Law in opposition to Def 
motion for a reduction of sentence. 
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Zducation and Welfare a report detalling tha nature and 
azount of such clains. 

9. The Department of Health 
Welfare reimburses foderally qualified clains at the rats 
of ifty cents on each collar paid by the State of New York 

10. At all times material herein JOM! ERROL 
ASHER, the defendant, was licensed by the State of ‘lew Yor! 
as a medical doctor who speclalized in internal medicine 
and was certified by the City of New York aa a medicaid 
provider, Defendant practiced among other places ar the 
Queensbridge Medical Group, 38-81 13th Street, Lonz Island 
City, New York and the Claremont. Medical Center, 3539 3rd 
Avenue, Bronx, New York. The business of gaid clinics was 
e health-care services to ledicaid-elicible patients. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


-against- : ‘ tr. 518 (ALC) 


MEMORANDUM OF LAW 


The Government submits this memorandum in 
opposition to the motion of the defendant, John Asher, 
for a reduction of his sentence. 

Arzument 
Asher asserts, in his moving papers, that 
consecutive jail terms were illezaliy imposed by 
Court. This claim is meritless. 

In the first instance, Asher incorrectly asserts 
that the factual basis for his plea on each count was the 
game. This is not true, Although the false statement 
count was based upon the invoices submitted by Asher, 


2 


shichn were 


mitted, when New York State's claim for relmbursement was 
% 
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made upon the federal Government, It was that false claim 
which Asher caused to be made by his submission of falxe 


invoices. Moreover, not every false invoice submitted by 


Asher resuited in a false claim upon tae Government - many 


of the invoices were paid entirely from state and local 


medicaid funds. 

Thus, each count in the information describes 
the commission of separate crimes upon which consecutive 
sentences were properly imposed even though Asher may have 
had but one overall scheme to defraud the Government. 

The right to impose consecutive sentences for 
separate counts of the same indictment is inherent. There 
is no need for a statute specifically authorizing this court 
to impose consecutive sentences. See Harris v. United 
States, 359 U.S. 19 (1959); Swepston v. United States, 

239 F.2d 166 (8th Cir. 1961); United States v. Wertheimer, 
434 F.2d 1004 (2d Cir. 1970). 

The test of whether separate offenses were actually 
committed in the same transaction {9 to determine if the 
elements of each are different and 1£ the preof required 
for conviction is different. Blockburger v. United States, 
284 U.S. 299 (1932). United States v. Rernstein, Dosket 


Nos. 74=2328-29, 74+2462-64 (U.S.C.A. 2nd Cir.) (1976). 


ae 
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The elements of the two counts do differ in 
that the offense described in section 287 (Count I) re- 
duires that a claim (for money or property) be vresented 
to a department or agency of the United States, wnile tne 
offense described in section 1001 (Count IL) requires 
only a statement or representation (that need not involve 
money or property) within the jurisdiction of any depart- 
ment or agency of the [mited States. 

Congressional intent with regard to those of~ 


fenses is to treat them as separate and distinct. In 1948, 


section 80 of Title 18, United States Code, which referred 


to both claims and statements, was divided into two parts, 
present sections 287 and 1001, United States v. Johnson, 
284 F. Supp. 273 (1968). 

This division indicates a clear and continuing 

congressional purpose to deal strictly with the violation 
tt 
of each facgt of laws. 

Finally, Asker's claim that he cannot be sentenced 
to consecutive jail terms for two crimes resulting from the 
same conduct, does not withstand analysis, Harris v. U 
States, 359 US 19 (1959); Gore v. U.5. 


United Statea v. Dioguardi, 492 F.2d 70 (2d Cir.), cert. 


419 US 873 (1974). The cases make clear that the same conduct 


A 27 
MEMORANDUM OF LAW IN OPPOSITION 
TO REDUCTION OF SENTENCE 


can be punished as two separate crimes, and consecutive 


sentences imposed, 


CONCLUSION 
For the foregoing reasons, the defendant's 


motion should be denied, 


Respectfully submitted, 


ROBERT 8B. FISKE, JR. 

United States Attorney for the 

Southern District of New York 

Attommey for the United States 
of America 


JOEL W. ROSENTHAL, 
Assistant United States Attorney 
Of Counsel, 
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